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MEMORANDUM

To:

Negotiating First Nations

From:
Nancy Morgan, FNESC legal counsel for the education jurisdiction initiative
Date:

May 29, 2008

Re:

Seeking advice from Negotiating First Nations’ legal counsel



I have been asked by a number of Negotiating First Nations when and how you should involve your own community’s legal counsel.  Negotiating First Nations are those First Nations that have appointed and provided a mandate to a negotiator to conclude a Canada-First Nations Education Jurisdiction Agreement (the “CFNEJA”).  

The purpose of this memo is to provide some ideas on issues you may want to raise with your legal counsel and recommendations as to the timing of such requests.

Whether or not to initial CFNEJA and Funding Agreement

A Negotiating First Nation may wish to consult its own legal counsel on the risks and benefits of participating in the education jurisdiction initiative and, in particular, of entering into a CFNEJA and a Funding Agreement.  Your legal counsel may also advise you on how this initiative may fit in with other governance initiatives currently underway in your community.

If you engage a lawyer to undertake such a review, it is important to make them aware of the following:

1. Interested First Nations have been involved in the negotiation of the various agreements for many years.  Through these negotiations, a Memorandum of Understanding (July 25, 2003) and the Education Jurisdiction Framework Agreement (July 5, 2006) were concluded.

2. The CFNEJA and the Canada-First Nation Education Jurisdiction Funding Agreement (the “Funding Agreement”), which First Nations are in the process of concluding, must be in the same form as the versions of those agreements that were appended to the Education Jurisdiction Framework Agreement (although the parties have agreed to some minor editorial changes and have confirmed that two of the provisions are negotiable).

3. This initiative was spearheaded by First Nations through the First Nations Education Steering Committee (FNESC), an organization that represents BC First Nations on education matters.  FNESC sought and obtained approval from First Nations and First Nations political organizations (including the First Nations Summit and UBCIC) at each critical point in the process.  

4. Canada and BC have both passed enabling legislation to support their participation in this initiative and to meet their obligations set out in the Education Jurisdiction Framework Agreement.  The First Nations Jurisdiction over Education in British Columbia Act was passed by the federal Parliament on December 12, 2006 and the First Nations Education Jurisdiction Act was passed by the BC Legislature on November 29, 2007.

5. Each of the Negotiating First Nations has passed a BCR naming a negotiator and directing him or her to conclude a CFNEJA.  The BCR also provides specific instructions on the two negotiable issues.

6. The CFNEJA and the Funding Agreement were developed through negotiations between Canada, BC and FNESC.  As in any negotiations, there was give and take on all sides and many of the provisions are the result of compromise worked out over months and sometimes years. (Annotated versions of the CFNEJA and the Funding Agreement are available on the FNESC website in the “Virtual Jurisdiction Binder”). 

7. While a Negotiating First Nation may propose wording changes to its CFNEJA and the Funding Agreement, these agreements are, for the most part, viewed as complete.  It is therefore unlikely that Canada would agree to any significant substantive changes. 

8. One issue still under negotiation is the amount of funding that will be set out in each Negotiating First Nation’s Funding Agreement.  Canada made initial offers to Negotiating First Nations in April and May 2008.  These offers are currently under review.

Timing:  General advice on CFNEJA or Funding Agreement

If your First Nation intends to seek legal advice or input on the CFNEJA or the Funding Agreement, it would be best if you sought such advice before initialing the agreements.  You may also want to seek further legal advice during the period between initialing and ratification in order to answer community members’ questions or generally to assist in preparing for jurisdiction.  

First Nation Education Law-Making Protocol and First Nation Education Law

First Nations will likely want to seek legal advice in designing their own Education Law-Making Protocol and Education Law.  FNESC is currently preparing templates that First Nations can use as a starting point.  Each of the templates includes a checklist of required items.  The First Nation can adapt the template or design its own Protocol or Law.  The only requirement is that each of the items on the relevant checklist be addressed.

Timing:  Developing your Education Law-Making Protocol

You may want to seek legal advice on customizing or drafting your Education Law-Making Protocol (the “Protocol”) in the near future.  The development of your Protocol is particularly important, as the Protocol must be voted on at the same time as the CFNEJA.  The template Protocol prepared by FNESC has now been reviewed and revised several times.  The most recent version is dated May 29, 2008.  The template is likely to be revised further.  You should therefore check the FNESC website at the time you undertake this work to make sure you are working with the latest template.

Timing:  Developing your Education Law

I would recommend against seeking legal advice on customizing or drafting your Education Law until at least July 2008 (when a revised template Education Law should be available).  In terms of overall timing, the Law itself cannot be passed until after the First Nation has ratified the CFNEJA, passed its Protocol and been added by federal Order in Council to the schedule to the federal enabling act.   However, it would be wise to begin work on the Law once the next draft of the template Education Law is available.

When the time comes to develop your own Education Law, you should check the “Virtual Jurisdiction Binder” on the FNESC website to make sure you are working with the most recent version of the template.

Along with this memo, we are circulating a copy of a paper I prepared for a recent legal conference entitled “Implementing the First Nations Jurisdiction over Education in British Columbia Act: The Next Steps”. We will be placing a copy of that paper and its appendices on the FNESC website in the “Virtual Jurisdiction Binder”.

You may also have your legal counsel contact me to provide additional background and information.
